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In some states, however, the opposite conclusion has been reached, 19 
while in others the right has been given by the Constitution itself 
or by Statute. 20 

An interesting point as to the constitutionality of the inter- 
pretation given to the Act of 1832 was not touched upon by the 
majority or by the dissenting justice in Fleming's Estate, supra. 
For even if there were a constitutional right to trial by jury to 
determine the validity of the signature to a will, as contended in 
the dissenting opinion, the refusal of the judge to allow the ques- 
tion to go to a jury when a verdict for one party must at once 
be set aside, would seem no more of an encroachment upon that 
right than would the giving of binding instructions or the granting 
of judgment non obstante veredicto, both of which are in common 
practice in Pennsylvania. It is true that the United States Su- 
preme Court held in 1912 that the Pennsylvania act providing 
for granting judgment n. 0. v. was opposed to the Seventh Amend- 
ment of the Federal Constitution, which guarantees "trial by 
jury as heretofore" in the Federal Courts, and held further that 
the practice must not be followed in the Federal Courts in Penn- 
sylvania. 21 But the practice has been held constitutional in the 
Pennsylvania State Courts under the State Constitution, even 
after the United States Supreme Court's decision. 22 The reasons 
in favor of upholding that statute — simplification of procedure 
and elimination of waste motion — would apply just as strongly 
to the interpretation of the Act of 1832 on the question of grant- 
ing an issue in will cases, even if there were such a constitutional 
right to trial by jury as the dissenting opinion contends. 23 For 
what useful purpose is served in forcing a matter to go to a jury 
if a verdict of the jury for him who demands the issue must nec- 
essarily be set aside? 24 

R. D. 

Nature of the Services of a Flagman at a Crossing 
Under the Federal Employer's Liability Act. — The question 
as to whether or not an employee of a railroad is engaged in inter- 

"Cockrill v. Cox, 65 Tex. 669 (1886); Corley v. McElmeel, 149 N. Y. 
228, 237, 43 N. E. 628 (1896). 

S0 Cases collected in note, 15 Ann. Cas. 212. 

21 Slocum v. N. Y. Life Ins. Co., 228 U. S. 364 (1912); Pedersen v. D. L. 
& W. R. R. Co., 229 U. S. 146 (1913). 

M Dalmas v. Kemble, 215 Pa. 410 (1906); Stryker v. Montoursville Bor- 
ough, 57 Pa. S. C. 100 (1914); American W. & V. Co. v. Fayette L. Co., 57 Pa. 
S. C. 608 (1914). 

23 See opinion of Justice Mitchell in Dalmas v. Kemble, supra, and dissent- 
ing opinion of Justice Hughes in Slocum v. N. Y. Life Ins. Co., supra, for a full 
discussion of the merits of granting judgment non obstante veredicto. 

"Pennsylvania is at present in the throes of drafting a new constitution 
to replace that of 1874. The Committee appointed by Governor Sproul has 
drawn up for consideration a tentative draft, which repeats the former clause, 
"Trial by jury shall be as heretofore." The addition of a few sentences would 
settle several disputed questions and decisions, and especially would end the 
apparent conflict in constitutional interpretation of the same words between 
the United States and the Pennsylvania Supreme Courts. 
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state commerce within the meaning of the Federal Employer's 
Liability Act has raised many interesting questions and has been 
the subject of many decisions by the Supreme Court of the United 
States. The Act provides "that every common carrier by rail- 
road, while engaging in commerce between any of the several 
states, . . . shall be liable in damages to any person suffer- 
ing injury while he is employed by such carrier in such commerce." 1 
It therefore must be proven not only that the common carrier 
is engaged in interstate commerce, but also that the employee 
at the time of the accident was also so engaged. 2 

There are several broad principles laid down by which the 
nature of the employment is to be tested. In the first place, 
"the particular service being performed at the time of the injury" 
is to be "isolatedly considered";' and what the employee has done 
before or expects to do immediately afterwards is immaterial. 4 
The work must be "a part of the interstate commerce in which 
the carrier is engaged," 5 or by a stricter test laid down by Mr. 
Justice Lamar, when this test was found to be too vague, the work 
must be "so directly and immediately connected with such business 
as substantially to form a part or necessary incident thereof." • 

There is a distinct tendency to ascribe to a service, wherever 
possible, the nature of any specific traffic movement which it 
may expedite, either by way of immediate preparation for such 
movement,' or actual participation therein. 8 The reason for such 
a tendency is that a traffic movement being either interstate or 
intrastate commerce, to identify the employee with such a move- 
ment is to make him a "substantial and necessary part" of that 
particular act of commerce. The connection between the ser- 
vice and the commerce is simple and direct. In these cases the 
important factor is not whether the employee is identified with a 
certain car, engine or train engaged in interstate or intrastate 
commerce, but whether or not he is expediting a particular inter- 
state traffic movement.' However, it is not enough that the 
indirect, remote and problematical consequences of the improper 

•Sec. i, Act of April 22nd, 1908, 35 Stat. 65, c. 149. 

2 Second Employer's Liability Cases, 223 U. S. 1, 55 (1912); Pedersen v. 
Del. Lack. & West R. R., 229 U. S. 146 (1913); 111. Cent, R. R. v. Behrens, 
233 U. S. 473 (1914); Tilliv. Phila. & R. Ry. Co., 263 Pa. 558, 107 Atl. 330 
(1919)- 

'111. Cent. R. R. v. Behrens, supra. 

'Erie R. R. v. Welsh, 242 U. S. 303 (1916); McBain v. No. Pac. R. R., 
52 Mont. 578, 160 Pac. 654 (1916). 

'VanDevanter, J., in Petersen's case, supra, p. 152. 

«N. Y. Central R. R. v. Carr, 238 U. S. 260, 264 (1915). 

'North Carolina R. R. v. Zachary, 232 U. S. 249, 260 (1914); Armbruster 
v. Chi. R. I. & P. R. R., 166 Iowa 155, 147 N. W. 337 (1914). 

•N. Y. Central R. R. v. Carr, supra; Pennsylvania Co. v. Donat, 239 U. S. 
50 (1915); Murray v. Pittsburgh, etc. R. R., 263 Pa. 298, (1919). 

•Louisville & N. R. R. v. Parker, 242 U. S. 13 (1916); Southern Ry. Co. v. 
Puckett, 244 U. S. 571 (1917); Lehigh Valley R. R. v. Barlow, 244 U. S. 183, 
(1917); So. Pac. R. R. v. Ind. Ace. Com., 178 Pac. 706 Pac. (Cal. 1919). 
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performance of the services may ultimately affect the interstate 
traffic of the railroad. 10 The connection between the services 
and the traffic movement must be direct and immediate. 11 These 
rules are applied not only where the services are the preparation 
or operation of a traffic movement, but also where they look to 
the safety of such a movement and protect it. Thus the services 
of a car inspector derive their interstate or intrastate nature from 
the character of the traffic movement in which the cars he is 
inspecting are engaged, 12 and the services of a watchman over 
freight cars resting in a yard from the character of the journey 
which such cars are making. 13 

Where it is impossible to connect the services with any par- 
ticular traffic movement, a more general test has had to be resorted 
to. Where an employee is injured returning from his day's work, 
whether or not he is engaged in interstate commerce depends 
upon the character of his day's work, taken as a whole, and where 
such work had been the switching of both interstate and intra- 
state freight, the employee was held to be engaged in interstate 
commerce. 14 Where the work consists in the maintenance and 
repair of the instrumentalities of commerce as contrasted with 
their use in a particular traffic movement, if they are such instru- 
mentalities as cars or engines, the services are not regarded as 
interstate 1 s unless it is shown that such car or engine is exclusively 
used in interstate commerce. 16 However, if the instrumentality 
is the road bed and its appurtenances, the rule is that such ser- 
vices are interstate in character provided such roadbed is used 
by interstate traffic, although also used for intrastate traffic. 17 
Acts in immediate preparation of or incident to the repair are 
included in the term "repair." 18 This rule, annunciated in Peder- 
sen's case by Mr. Justice Van Devanter, has been applied in cases 
of clearing wrecks, 1 ' in the case of an employee shovelling snow 
from the tracks, 20 and in the case of a cook cooking for a construc- 
tion gang repairing an interstate bridge. 21 The Supreme Court 

"III. Central R. R. v. Behrens, supra; Shanks v. Del. Lack. & West R. R., 
239 U. S. 556 (1916); Chi. B. & Q. R. R. v. Harrignton, 241 U.S. 177 (1916). 

"N. Y. Central R. R. v. Carr, supra. 

"Boyle v. Penna. R. R., 228 Fed. 266 (1916); Lynch 's Admr. v. Cent. 
Vt. R. R., 89 Vt. 363. 95 Atl. 683 (1916). 

"Chi., R. I. & P. R. R. v. Ind. Board., 273 111. 528, 113 N. E. 80 (1916). 

"Hinson's v. Atlanta & Air Line R. R., 172 N. C. 646, 90 S. E. 772 (19 16); 
Erie R. R. v. Winfield, 244 U. S. 170 (1917); Ewig v. Chi, M. & St. P. R. R., 
167 Wis. 597, 167 N. W. 442 (1918). 

"Minn. & St. L. R. R. v. Winters, 242 U. S. 353 (1917). 

"Smigiel v. Gt. Northern R. R., 165 Wis. 67, 160 N. W. 1057 (1917). 

"Pedersen v. Del. Lack. & West. R. R., supra; Denver & R. G. R. R. v. 
Wilson, 62 Colo. 492, 163 Pac. 857 (1917). 

"Pedersen v. Del. Lack. & West. R. R. supra; Godley v. Wilson, 203 
111. App. 612 (1918). 

"Southern Ry. Co. v. Puckett, supra. 

t0 N. Y. Central R. R. v. Porter, 249 U. S. 168 (1919); Koofis v. Gt. North- 
ern R. R., 170 N. W. 859 (N. D. 1919). 

"Phila., B. & W. R. R. v. Smith, 250 U. S. 101 (1919). 
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has refused to extend it to the repair of a depot used in interstate 
commerce, 22 and to the repair of an engine used indiscriminently 
for either interstate or intrastate commerce. 2 It is not applied 
to the case of the construction of a road bed, destined to be used 
in interstate commerce. 24 

What is the proper test to be applied to the case of a flag- 
man at a crossing is an interesting question which has not yet 
been decided by the United States Supreme Court. It will be 
admitted that his primary duty is to warn those using the inter- 
secting highway of the approach of traffic upon the railway, and 
in other ways afford that protection which the railroad is bound 
to give the public where its rails cross the public highway. Were 
this view alone taken of his services it is plain that he would be 
engaged in neither interstate nor intrastate commerce. 28 The 
majority of cases, however, attach importance to the secondary 
duties which the flagman owes to the railroad, and there is a direct 
conflict of opinion as to whether such secondary duty consists 
in flagging each individual train in order to inform it whether 
or not it may safely cross, or whether it consists in protecting 
the roadbed from physical harm resulting from possible collisions 
with heavy vehicles using the crossing. It will be noted that the 
split in opinion involves the classification of such services either 
as part of a traffic movement or as the maintenance and repair 
of the roadbed. 

The former view was taken in a recent case decided by the 
Supreme Court of Pennsylvania, 28 which regarded the flagman as 
a species of traffic policeman, who not only has the power to stop 
the traffic upon the highway but also that upon the railroad if 
necessary. In so far as these services affect the traffic upon the 
railroad they are for the protection of each particular train, and 
are in this respect similar to the services of a car inspector, 27 or 
any member of the crew of the train, the proper performance of 
whose duties is necessary to its safety. The flagman is in effect 
cooperating with the engineer of the train to prevent collisions. 
In short the Pennsylvania case holds that the services of the flag- 
man drive their nature from the traffic movement he is in the act 
of protecting. 

The latter view was taken by the Supreme Court of Cali- 
fornia 28 in an opinion based squarely upon Pedersen's case, extend- 

H Nash v. Minn. & St. L. R. R., 242 U. S. 619 (1917), reversing 131 Minn. 
166, 154 N. W. 957 (1915). 

23 B. & O. R. R. v. Branson, 242 U. S. 623 (1917), reversing 128 Md. 678. 
98 Atl. 225 (1916). 

"Raymond v. Chi., M. & St. P. R. R., 243 U. S. 43 (1917)- 

"Louisville & N. R. R. v. Barrett, 143 Ga. 742, 85 S. E. 923 (1915). 

"DiDonato v. Phila. & R. Ry. Co.,— Pa.— (1920). Accord; West v. 
Atl. Coast Line R. R., 174 N. C. 125, 93 S. E. 479 (1917). 

"supra 12. 

28 Southern Pac. Co. v. Ind Ace. Com. of Cal., 174 Cal. 8, 161 Pac. 1139 
(1916) .Accord; Flynn v. N. Y., S. & W. Ry. Co., 90 N. J. L. 450, 101 Atl. 1034 
(1917); Chi. & A. R. R. v. Ind. Com., 124 N. E. 344 (111. 1919), annotated, 68 
U. of Pa. Law Review 196. 
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ing the rule in that case to services which protect the roadbed from 
injury. Stress is laid upon the recent extensive use of heavy 
motor trucks and the serious effect to the roadbed which would 
undoubtedly result from a collision between such a truck and a 
train, i. e., the derailing of the train and the putting out of com- 
mission of all the tracks. 

There are three reasons why this latter view is less accept- 
able than that taken by the Pennsylvania Court. In the first 
place, the possibility that the tracks will be damaged by an im- 
proper performance of the services is so problematical and remote 
that it can hardly be said to be "so directly and immediately con- 
nected" with the interstate business of maintaining the roadbed 
"as to substantially form a part or necessary incident thereof." 2 ' 
In the second place, in extending the rule in Pedersen's case to 
the protection, as well as to the repair and maintenance of the 
roadbed, the California court has broadened the scope of a rule 
which the United States Supreme Court has been apt to restrict. 30 
In the third place, the tendency in the cases has been to identify 
the services with a particular traffic movement wherever possible, 
and it has only been in those cases where the services could not 
be conveniently so classified, that the more general tests have 
been applied. 

The view of the Pennsylvania Court would seem to be the 
sounder. When the flagman's services are interpreted as being 
for the purpose of piloting each particular train over the crossing 
and in that way protecting it from the danger of collision, there 
is no difficulty in holding that such services are "so directly and 
immediately connected with" a particular traffic movement "as 
to substantially form a part or necessary incident thereto." It 
does not matter that the nature of these services may change 
with each passing train, for the determining factor is the work 
in hand "considered isolatedly." 31 Furthermore, in seeking the 
character of the duty which the flagman owes to the railroad, by 
which the nature of his services are to be determined, it is more 
reasonable to regard that duty as being the immediate protection 
of each train, than as being the possible and problematical pro- 
tection of the roadbed from damage which would result from a 
collision with an especially heavy vehicle. 

Another point which is of great practical importance was 
decided in the Pennsylvania case; 32 namely, that where the de- 
fendant claims the benefit of the Federal Employer's Liability 
Act, the burden of proof is upon him to establish the interstate 
nature of the employee's services at the time of the injury. Al- 
though this question has not been decided by the United States 

»Lamar, J.'s rule, N. Y. Central R. R. v. Carr, supra. 

'"Supra 22 & 23. 

"111. Central R. R. v. Behrens, supra; Erie R. R. v. Welsh, supra. 

"DiDonato v. Phila. & R. Ry. Co., supra. 
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Supreme Court, the great weight of authority is in accord with 
this view. 33 In cases of accidents upon railroads the State courts 
have general jurisdiction. The States have conceded to the 
Federal Government, and Congress has legislated upon only so 
much of that jurisdiction as pertains to interstate commerce. 
It follows that he who would take a case out of a general field 
into a restricted one has the burden of proof. Furthermore, to 
put the burden in this case upon the plaintiff would place upon 
him the impossible burden of proving a negative with no facilities 
for collecting data, since the facts necessary to prove the inter- 
state character of the train which the employee was flagging were 
peculiarly within the knowledge of the railroad. 

F. H. B., Jr. 

Contributory Negligence and "Last Clear Chance." — 
Three recent decisions raise again the question of how far the 
doctrine of "last clear chance" will be extended in modification 
of, or contravention to, the fundamental defense of contributory 
negligence. Broadly stated this doctrine is, that the contributory 
negligence of the party injured will not defeat the action for injury 
by negligence, if it be shown that the defendant might by the 
exercise of reasonable care and prudence have avoided the con- 
sequences of the injured party's negligence. 1 

In Tullock et al. v. Connecticut Co.* the plaintiff's intestate 
and two others negligently stopped their truck at night, close 
to the defendant company's inter-urban tracks, and proceeded to 
change a back tire. They worked between the truck and tracks, 
just off the highway, though a few feet further was a place of 
safety. The negligence of the defendant's motorman was lack 
of proper vigilance, which would have disclosed the situation 
in time to avoid injury to the intestate. The negligence of the 
intestate, in taking and keeping his dangerous position without 
precautions against danger, was not allowed to defeat the action. 

In Gunter's Adm'r v. Southern Ry. Co.* the same result was 
reached. The intestate, whom the court considered a licensee 
on the tracks of the defendant, was walking in the evening, ab- 
sorbed in "hand-holding and rollicking," along a path between 
the rails. She was observed by the defendant's engineer, who 
negligently gave no warning. The injury was held actionable 
on the ground that the engineer, after discovering the intestate's 
peril, owed the duty to avoid injury irrespective of her antecedent 

"Erie Railroad v. Welsh, 89 Ohio 81, 105 N. E. 189 (1913); Chi., R. I. 
&P. R. R. v. McBee, 45 Okl. 192, 145 Pac.331 (i9i4);Zavistowsky v. Chi. M & 
St. P. R. R., 161 Wis. 461, 154 N. W., 954 (1915); Chi. R. I., & P. R. R. v. Ind. 
Board of 111., 273 111. 528, 113 N. E. 80 (1916); Terry v. So. Pac. R. R., 34 Cal. 
App. 330, 169 Pac. 86 (1917); Contra: Links v. Erie R. R., 91 N. J. L. 166, 103 
Atl. 176 (1918). 

•Burdick, Torts 491 (3rd Ed.). 

'108 Atl. 556 (Conn. 1919). 

•101 S. E. 885 (Va. 1920). 



